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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the matter of the application of Case No. U-21962
Washtenaw Solar Energy LLC for

Approval of a certificate for siting a

solar energy facility in Saline

Township, Washtenaw County.

INTERVENOR SALINE TOWNSHIP’S RESPONSE IN OPPOSITION TO APPLICANT
WASHTENAW SOLAR’S MOTION FOR PROTECTIVE ORDER

Saline Township (the “Township”), through its attorneys, FOSTER, SWIFT, COLLINS &
SMiTH, PC, respectfully requests that the Commission deny Washtenaw Solar, LLC’s
(“Washtenaw Solar””) December 10, 2025 Motion for Protective Order or, in the alternative, enter
the Township’s alternative proposed protective order, attached as Exhibit A. In response to the
Motion, the Township states:

1. Saline Township is a general law township in Washtenaw County.

2. In this matter, Washtenaw Solar seeks from the Commission a siting certificate for
a 150 megawatt solar energy facility in the Township.

3. The Township is an affected local unit for the Washtenaw Solar project as defined
by MCL 460.221(a) of Public Act 233 of 2023 (“PA 233”).

4. The Township’s petition to intervene was granted at the November 25, 2025
prehearing conference.

5. In the present Motion, Washtenaw Solar seeks entry of a protective order because,

it claims, the application materials “present a wide variety of information, including certain



information or documents which are nonpublic, proprietary, or contain trade secrets or
competitively-sensitive information.” Motion, 3.

6. The Township understands and acknowledges the need for a protective order in
certain, limited circumstances.

7. However, Washtenaw Solar’s proposed protective order, attached as Exhibit B to
the Motion, is far too broad, does not adequately protect and serve the public interest, places the
burden on those seeking transparency instead of those seeking confidentiality, and favors secrecy
over transparency in this high-profile case.

8. As Washtenaw Solar recites, the Commission has explained that the party moving for
a protective order must show “(1) that the information at issue is a trade secret or otherwise
confidential, and (2) that [public] disclosure would work a clearly defined and serious injury.” In
re Michigan Bell Telephone Company, Case No. U-10282 (June 30, 1994), p. 8.

9. Washtenaw Solar has failed to meet its burden under this test.

10. Washtenaw Solar has identified no specific information or documents that it claims are
a trade secret or are otherwise confidential. Instead, the motion advances broad, generalized
references to several exhibits.

11. Washtenaw Solar fails to demonstrate, or even articulate, a clearly defined and serious
injury, merely stating that “publicly disclosing this confidential and competitively sensitive
information would cause direct harm to Washtenaw Solar and its customers.” Motion, §11. This
conclusory statement points to nonspecific and unidentified information and does not “clearly
define” any “serious injury.”

12. Furthermore, the Township understands that the draft protective order provided by

Washtenaw Solar is modeled after protective orders entered by the Commission in rate cases.



13. However, this is not a rate case, and there are key differences.

14. The Township understands that, at the time of this writing, this case is scheduled to be
the first contested case decided by the Commission involving an application for a siting certificate
under PA 233.

15. Even if “standard” in rate and perhaps other cases, Washtenaw Solar’s proposed
protective order does not fit the needs of this case.

16. Unlike rate cases, this case, and likely a substantial majority of current and future cases
involving applications for siting certificates under PA 233, involve affected local units—Iocal
governments—that have independent duties to their residents.

17. Section III(C) of Washtenaw Solar’s proposed protective order addresses requests
made under the Freedom of Information Act to the Commission, but not the Township.

18. Section IV of Washtenaw Solar’s proposed protective order, in effect, places the initial
burden of challenging confidentiality on receiving parties, not on the party seeking to keep
information from the public eye. Specifically, Section (IV)(A) states that “[a] Receiving Party
reserves the right to challenge by motion whether a document or information is Protected Material.
..”, after the Disclosing Party simply marks the material as confidential under Section III(A). In
other words, Washtenaw Solar’s proposed protective order requires the Township and its residents
to expend resources to challenge confidentiality, instead of placing the burden and initial expense
on Washtenaw Solar when it seeks to shield information or documents from the public.

19. Moreover, as the Commission is aware, in Case No. U-21990, In the Matter of the
Application of DTE Electric Company For Approval of Special Contracts, DTE Energy has
requested that the Commission approve contracts related to a proposed hyperscale data center that

is also proposed for Saline Township.



20. DTE Energy’s request to expedite that case and to bypass standard litigation processes
that promote transparency and due diligence has met with public outcry and official public
statements from top State officials, signaling that residents are looking to the Commission to
provide transparency in its open cases. !

21. Accordingly, the Township requests that the Commission deny the Motion for
Protective Order.

22. That said, the Township hereby offers an alternative protective order that places the
burden of sealing information from public view on the party seeking nondisclosure, as opposed to
the public. The Township’s alternative protective order is attached as Exhibit A.

23. The Township sought concurrence in this alternative proposed protective order, but
concurrence was denied.

WHEREFORE, Saline Township respectfully requests that the Commission deny the
Motion for Protective Order or, in the alternative, enter the alternative proposed order, which is
attached as Exhibit A to this response.

Respectfully submitted,
FOSTER SWIFT COLLINS & SMITH, PC

Attorneys for Appellants

Dated: December 17, 2025 By:

Laura J. Genovich (P72278)

Keith T. Brown (P84193)

1700 E. Beltline Ave. NE, Suite 200
Grand Rapids, M1 49525

(616) 726-2200
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' See, e.g., https://www.michigan.gov/ag/news/press-releases/2025/12/05/ag-nessel-on-mpsc-not-issuing-decision-
on-dtes-data-center-application.
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STATE OF MICHIGAN
BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the matter of the application of )
Washtenaw Solar Energy LLC for ) Case No. U-21962
approval of a certificate for siting a solar )
energy facility in Saline Township, )
Washtenaw County. )
PROTECTIVE ORDER

This Protective Order governs the use and disposition of Protected Material that any Party
discloses to another Party during the course of this proceeding. This Protective Order protects
non-public, confidential information and materials so designated by the Disclosing Party as
Protected Material, as defined herein. Accordingly, it is ordered:

1. “Protected Material” and Other Definitions

A. “Protected Material” is limited to information that, if publicly disclosed, would
likely: (1) cause substantial competitive harm to the Disclosing Party or a third party; (2) violate a
binding contractual confidentiality obligation; (3) compromise Critical Energy Infrastructure
Information (“CEII”’) as defined by 16 U.S.C. § 8240-1(a)(3) and 18 CFR § 388.113(c); or (4)
infringe on privacy interests protected by law. Protected Material may include: (i) bona fide trade
secrets; (i1) commercially sensitive, nonpublic cost/pricing data, bids, and detailed financial
models; (iii) third-party licensed data subject to written confidentiality restrictions specifically
identified by the Disclosing Party; and (iv) CEII and security-sensitive interconnection details.
Subject to challenge under Paragraph IV.A, Protected Material shall also consist of non-public
confidential information and materials including, but not limited to, the following information
disclosed during the course of this case if it is marked as required by this Protective Order:

1. Information obtained under license from a third-party licensor may be
designated as Protected Material only if: (a) The information is subject to a
specific, written confidentiality or non-transferability clause in the license



agreement; (b) the Disclosing Party is expressly authorized by the third-
party licensor to disclose the information under the terms of this Protective
Order; (¢) The information constitutes bona fide trade secrets, commercially
sensitive nonpublic cost or pricing data, or proprietary technical models,
and disclosure would likely result in substantial competitive harm or violate
a binding contractual obligation; (d) the designation is narrowly tailored to
include only those portions of the licensed information that meet the criteria
in Section LA of this Order; (e) the Disclosing Party provides a written
explanation for each designation, stating the precise grounds (e.g., “trade
secret,” “third-party license,” “CEII”’) and the specific harm that would
result from disclosure.

Routine, non-sensitive licensed information, or information already in the
public domain, shall not be designated as Protected Material. Over-
designation is prohibited, and non-confidential portions must be disclosed
wherever feasible.

Information that is protected as confidential in another jurisdiction may be
designated as Protected Material only if: (a) The information independently
meets the criteria for Protected Material under Section I.A of this Order;
(b) The Applicant provides a written explanation of the basis for
confidentiality in the other jurisdiction, including the specific grounds and
the harm that would result from disclosure; and (c) The designation is
narrowly tailored to include only those portions of the information that
satisfy Section [.A.

The information subject to this Protective Order does not include:

1.

General project descriptions, site characteristics, public benefits, and
environmental impact summaries;

Legal theories, policy arguments, public-interest statements, or regulatory
compliance narratives;

Information already in the public domain or previously disclosed without
restriction;

Material for which the Disclosing Party cannot articulate a specific,
non-speculative harm from disclosure;

Information that is or has become available to the public through no fault of
the Receiving Party or Reviewing Representative and no breach of this
Protective Order, or information that is otherwise lawfully known by the
Receiving Party without any obligation to hold it in confidence;



D.

E.

Information received from a third party free to disclose the information
without restriction;

Information that is approved for release by written authorization of the
Disclosing Party, but only to the extent of the authorization;

Information that is required by law or regulation to be disclosed (absent a
particularized exemption), but only to the extent of the required disclosure;
or Information that is disclosed in response to a valid, non-appealable order
of a court of competent jurisdiction or governmental body, but only to the
extent the order requires.

“Applicant” refers to the filing party in this proceeding.

“Disclosing Party” means a Party producing Protected Material in this proceeding.

“Party” refers to the Applicant, MPSC Staff (“Staff”), Michigan Attorney General,

or any other person, company, organization, or association that is granted intervention in this case

under the Commission’s Rules of Practice and Procedure, Mich Admin Code, R 792.10401 et al.

F.

“Receiving Party” means any Party to this proceeding who requests or receives

access to Protected Material. A Receiving Party is responsible for assuring that persons,

representatives, or agents under its control or supervision comply with this Protective Order.

G.

H.

“Reviewing Representative” means a representative of the Receiving Party who is:

1.

An attorney who has entered an appearance in this proceeding for a
Receiving Party;

An attorney, paralegal, or other employee associated, for the purpose of this
case, with an attorney described in Paragraph 1.G.1;

An expert or employee of an expert retained by a Receiving Party to advise,
prepare for, or testify in this proceeding; or an employee or other
representative of a Receiving Party with significant responsibility in
this case.

“Nondisclosure Certificate” refers to Attachment 1 to this Protective Order.

Except as otherwise provided herein, the Reviewing Party and Reviewing Representatives will be

required to sign Nondisclosure Certificates. However, Nondisclosure Certificates will not be



required from administrative law judges and other members of the MOAHR-MPSC Division,
members of the Commission and its support staff, Staff (excluding consultants, third-party experts,
agents or other similar persons), and Staff counsel, for whom by virtue of their employment are
presumed to be bound by the terms of this Protective Order.

II. Access to and Use of Protected Material

A. This Protective Order governs the use of all provided Protected Material.
This Protective Order protects: (i) the Protected Material; (i) any copy or reproduction of the
Protected Material made by any person; and (iii) any memorandum, handwritten notes, or any
other form of information that copies, contains, or discloses Protected Material. All Protected
Material in the possession of a Receiving Party and a Reviewing Representative shall be
maintained in a secure place. Access to Protected Material shall be limited to the Receiving Party
and the Reviewing Representative, after each has executed the Nondisclosure Agreement and
provided a copy of the Nondisclosure Agreement to the Disclosing Party, subject to the limited
exception in Paragraph [.H.

B. Protected Material must be used and disclosed by the Receiving Party solely in
accordance with the terms and conditions of this Protective Order. A Receiving Party and
Reviewing Representative may analyze the Protected Material; make or respond to discovery;
present evidence; prepare testimony, argument, briefs, or other filings; prepare for
cross-examination; consider strategy; and evaluate settlement. A Reviewing Representative shall
not release or disclose the content of Protected Material to any other person or use the information
for any other purpose.

C. The Disclosing Party may request the Receiving Party withhold certain information
from a Reviewing Representative and retains the right to object to any designated Reviewing

Representative if the Disclosing Party has reason to believe that there is an unacceptable risk of



misuse of confidential information. If a Disclosing Party objects to a Reviewing Representative,
then the Disclosing Party shall submit the dispute to the presiding hearing officer simultaneously
upon objection. If the Disclosing Party notifies a Receiving Party of an objection to a Reviewing
Representative, then the Protected Material shall not be provided to that Reviewing Representative
until the objection is resolved by agreement or by the presiding hearing officer.

D. If a Receiving Party seeks access to Critical Energy Infrastructure Information
(“CEII”) as defined in 16 U.S.C § 8240-1(a)(3) and FERC rules, specifically 18 CFR § 388.113(c),
the Receiving Party and Reviewing Representative shall also sign the CEIl Nondisclosure
Certificate (Attachment 2 to this Protective Order) and provide a copy of the executed CEII
Nondisclosure Certificates to the Disclosing Party.

E. The obligations under this Protective Order do not expire by entry of a final order
in this case and are enforceable by the MPSC or a court of competent jurisdiction. To the extent
Protected Material is not returned to a Disclosing Party, it remains subject to this Protective Order.
Members of the Commission, Commission staff assigned to assist the Commission with its
deliberations, and the presiding hearing officer shall have access to all Protected Material that is
submitted to the Commission under seal.

F. A Party retains the right to seek further restrictions on the dissemination of
Protected Material to persons who have or may subsequently seek to intervene in this
MPSC proceeding.

G. Nothing in this Protective Order precludes a Party from asserting a timely
evidentiary objection to the proposed admission of Protected Material into the evidentiary record
for this case.

I11. Procedures



A. Designations must be made on a document-by-document and, where practicable,
line-by-line basis, accompanied by a written explanation stating the precise grounds (e.g., ‘trade
secret,” ‘third-party license,” ‘CEII’) and the specific harm that would result from disclosure.
Over-designation is discouraged. The Disclosing Party shall narrowly tailor redactions and
disclose nonconfidential portions wherever feasible. These designations can be made through
highlights or other clear identifier. The Disclosing Party must mark any information that it considers
confidential as “CONFIDENTIAL: SUBJECT TO THE PROTECTIVE ORDER ISSUED IN
CASE NO. U-21962.” Software executable files containing Protected Material may not be capable
of being marked with the foregoing required protective language. The inability to mark software
executable files containing Protected Material with such protective language shall not diminish the
requirements of this Protective Order. It shall be sufficient if the medium used to deliver software
executable files containing Protected Material is marked with the required protective language.
However, any output from the software executable files containing Protected Material that is
generated only as a reproducible document, whether electronic or non-electronic, that is capable of
being marked with the required protective language, shall be marked by the party who generated the
output with such protective language and subject to the requirements of this Protective Order. If the
Receiving Party or a Reviewing Representative makes copies of any Protected Material, they shall
conspicuously mark the copies as Protected Material. Notes of Protected Material shall also be
conspicuously marked as Protected Material by the person making the notes.

B. If a Receiving Party wants to quote, refer to, or otherwise use Protected Material in
pleadings, pre-filed testimony, exhibits, cross-examination, briefs, oral argument, comments, or in

some other form in this proceeding (including administrative or judicial appeals), the Receiving



Party shall do so consistent with procedures that will maintain the confidentiality of the Protected

Material. For purposes of this Protective Order, the following procedures apply:

1.

Written submissions using Protected Material shall be filed in a sealed
record to be maintained by the MPSC’s Docket Section, or by a court of
competent jurisdiction, in envelopes clearly marked on the outside,
“CONFIDENTIAL - SUBJECT TO THE PROTECTIVE ORDER
ISSUED IN CASE NO. U-21962.” Simultaneously, identical documents
and materials, with the Protected Material redacted, shall be filed and
disclosed the same way that evidence or briefs are usually filed,

Oral testimony, examination of witnesses, or argument about Protected
Material shall be conducted on a separate record to be maintained by the
MPSC’s Docket Section or by a court of competent jurisdiction.
These separate record proceedings shall be closed to all persons except those
furnishing the Protected Material and persons otherwise subject to this
Protective Order. The Receiving Party presenting the Protected Material
during the course of the proceeding shall give the presiding officer or court
sufficient notice to allow the presiding officer or court an opportunity to take
measures to protect the confidentiality of the Protected Material; and

Copies of the documents filed with the MPSC which contain Protected
Material, including the portions of the exhibits, transcripts, or briefs that
refer to Protected Material, shall be marked or identified as,
“CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER IN CASE NO.
U-21962” and shall be maintained in a separate portion of the record under
seal, segregated in the files of the Commission, and withheld from
inspection by any person not bound by the terms of this Order.

C. The Protected Material subject to this Order shall be shielded from disclosure to the

extent permitted by law, including the exemption established by MCL 460.1228(2).

D. FOIA—MPSC. If any person files a request under the Freedom of Information Act

(“FOIA”) with the MPSC or the Michigan Attorney General seeking access to documents subject

to this Protective Order, the MPSC’s Executive Secretary, Staff, or the Attorney General shall

promptly notify the Disclosing Party, and the Disclosing Party may take whatever legal actions it

deems appropriate to protect the Protected Material from disclosure. In light of Section 5 of the

Freedom of Information Act, MCL 15.235, the notice must be given at least five (5) business days

before the MPSC, Staff, and/or the Michigan Attorney General grant the request in full or in part.



E FOIA— Township. If Saline Township receives a FOIA request seeking access to
documents designated as ‘Protected Material’ under this Order, the Township shall: (1) promptly
notify the Disclosing Party in writing and provide a copy of the request; (2) treat the requested
Protected Material as exempt under MCL 460.1228(2) and MCL 15.243 to the extent applicable;
and (3) allow five (5) business days for the Disclosing Party to pursue appropriate relief. Absent
timely relief, the Township will respond consistent with FOIA and this Order, producing
non-exempt portions and redacting exempt materials in accordance with applicable law.

IVv. Termination of Protected Status

A. Any Party may move to challenge a designation. The Disclosing Party bears the
burden to prove the information satisfies Section I.A and that disclosure would cause a clearly
defined and serious injury. The presiding Administrative Law Judge may conduct in-camera
review and shall revoke protected status where the showing is not met.

B. The Disclosing Party bears the burden of proving that the document should
continue to be protected from disclosure.

V. Retention of Documents

Protected Material remains the property of the Disclosing Party and, except as required by
applicable law and State retention schedules, only remains available to the Receiving Party until
the time expires for petitions for rehearing of a final MPSC order, until the MPSC has ruled on all
petitions for rehearing in this case (if any), or until judicial review is completed and the time to take
further appeal has expired. If the Disclosing Party seeks to have the Receiving Party return all
Protected Material in the Receiving Party’s possession or in the possession of its Reviewing
Representatives, or certify in writing that all Protected Material has been destroyed, it is the
responsibility of the Disclosing Party to contact the Receiving Party and make its request no earlier

than the expiration of time for filing petitions for rehearing of a final MPSC order, until the MPSC



has ruled on all petitions for rehearing in this case (if any), or until judicial review is completed and
the time to take further appeal has expired. Further, for a Receiving Party that is associated with the
State, the request must be consistent with the expiration of the State retention requirement.

Notwithstanding the foregoing, counsel for the Receiving Party may maintain a single
confidential file of Protected Material subject to all other provisions in this Order. Should counsel
seek to refer to the Protected Material in another Commission proceeding, the Disclosing Party
must be the Applicant in said proceeding and counsel must ensure there is a protective order in
said proceeding which protects the Protected Material from public disclosure.

VI. Limitations and Disclosures

This Protective Order does not apply to a particular document, or portion of a document,
described in Paragraph II.A if a Receiving Party can demonstrate that it has been previously
disclosed by the Disclosing Party on a non-confidential basis or meets the criteria set forth in
Paragraphs 1.B.1 through 1.B.8. A Receiving Party intending to disclose information taken directly
from materials identified as Protected Material must, before actually disclosing the information, do
one of the following: (i) contact the Disclosing Party’s counsel of record and obtain written
permission to disclose the information, or (ii) challenge the confidential nature of the Protected
Material and obtain a ruling under Paragraph IV that the information is not confidential and may be
disclosed in or on the public record.

VIIL. Remedies

If a Receiving Party violates this Protective Order by improperly disclosing or using
Protected Material, the Receiving Party shall take all necessary steps to remedy the improper
disclosure or use. This includes promptly notifying all Parties and the presiding hearing officer in
writing. The written notice must identify the person known or reasonably suspected to have

obtained the Protected Material. A Party or person that violates this Protective Order remains



subject to this paragraph regardless of whether the Disclosing Party could have discovered the
violation earlier than it was discovered. This paragraph applies to both inadvertent and intentional
violations. Nothing in this Protective Order limits the Disclosing Party’s rights and remedies, at
law or in equity, against a Party or person using Protected Material in a manner not authorized by
this Protective Order, including the right to obtain injunctive relief in a court of competent
jurisdiction to prevent violations of this Protective Order.

VIII. Modification
Formal Addendums to this agreement may be established by an ALJ upon motion by any
party and after notice and hearing.
MICHIGAN OFFICE OF
ADMINISTRATIVE HEARINGS AND

RULES
For the Michigan Public Service Commission

Dated: November , 2025

Christopher S. Saunders
Administrative Law Judge
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Attachment 1

STATE OF MICHIGAN
BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the matter of the application of
Washtenaw Solar Energy LLC for
approval of a certificate for siting a solar
energy facility in Saline Township,
Washtenaw County.

Case No. U-21962

N’ N N N N’

NONDISCLOSURE CERTIFICATE

By signing this Nondisclosure Certificate, I acknowledge that access to Protected Material
is provided to me under the terms and restrictions of the Protective Order issue in
Case No. U-21962, that I have read the Protective Order, and that I agree to be bound by the terms
of the Protective Order.

Date: Reviewing Representative:

Receiving Party:




Attachment 2

STATE OF MICHIGAN
BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the matter of the application of
Washtenaw Solar Energy LLC for
approval of a certificate for siting a solar
energy facility in Saline Township,
Washtenaw County.

Case No. U-21962

N’ N N N N’

NONDISCLOSURE CERTIFICATE

FOR CRITICAL ELECTRIC INFRASTRUCTURE INFORMATION

I hereby agree and certify my understanding that access to Critical Electric Infrastructure
Information (“CEII”) as defined at 16 USC Section 8240-1(a)(3) and 18 CFR Section 388.113(c)
is provided to me pursuant to the terms and restriction of this CEIl Nondisclosure Certificate and
the Protective Order issued in Case No. U-21962, that | have been given a copy of and have read
the Protective Order, and I agree to be bound by the terms of this CEII Nondisclosure Certificate

and the Protective Order. I further agree that:

1. I will use CEII only for the purpose for which it was requested,

2. I will only discuss CEII with a Party and/or Reviewing Representative;

3. I will keep CEII in a secure place in a manner that prevents unauthorized access;
4. I will destroy CEII or return it to the disclosing party upon request;

5. I understand that CEIl is not subject to release under the Freedom of

Information Act;

6. I understand that I am obligated to protect CEII even after a designation as CEII
has lapsed until a determination by the administrative law judge that the
information should no longer be designated as CEII; and



Attachment 2

7. I will report all unauthorized disclosures of CEII to the Disclosing Party.

Date: Reviewing Representative:

Title:

Receiving Party:

Printed Name:

89967:00002:202235489-1



